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The U.S. Criminal Justice System 
 
SUMMARY:  
 
People of color have historically, and are currently, disproportionately targeted by the criminal 
justice system. Throughout history, the criminal justice system has taken on many forms, but all 
have served as a means of social control for people of color. Each time blacks were afforded rights, 
backlash from opponents sought new ways to restrict those rights. At its inception, the police were 
used to capture and return runaway slaves and control the masses of factory workers clamoring 
for labor rights. Following the abolition of slavery, jails and prisons served as the primary form 
of social control for black Americans and backlash to racial progress. Jails for the first time 
became overpopulated with blacks, and convicts were leased to white business owners in need of 
cheap labor. Blacks performed free, grueling labor in horrendous working conditions that rivaled 
slavery. Backlash to the passage of the 13th and 14th amendments led to the Jim Crow Era, which 
ushered in public spectacle lynchings and segregation that terrorized African Americans and 
stripped them of their newfound rights. Rather than protect and defend the black population, the 
police often participated, and even facilitated, the lynchings. When lynchings became disfavored 
in the media, governments turned to legalized lynchings in the form of capital punishment. 
Overwhelmingly, black defendants were, and still are, overrepresented among those that receive 
the death penalty, with the race of both the victim and the defendant contributing to whether the 
death penalty is pursued. White mobs were often successful in demanding government officials 
perform public executions, which amassed thousands of people, long after such executions were 
prohibited by law. Despite its lynching roots and blatant racial disparities, capital punishment 
remains legal in the United States and continues to target people of color, many of whom are still 
convicted and sentenced with all-white, or nearly all-white juries, based on circumstantial 
evidence. Backlash to the Civil Rights Movement brought a new tactic of socially controlling and 
disenfranchising blacks. This time, the backlash to racial justice manifested under the guise of the 
War on Crime and the War on Drugs. Latent with racially discriminatory rhetoric that was once 
only prevalent in segregationist circles, calls for law and order soon infiltrated and dominated 
mainstream political rhetoric among Republicans and Democrats alike. The consequences of these 
politically-driven initiatives led to the entrapment of millions of people in the U.S. criminal justice 
system, more than any other country in the world. Overwhelmingly and disproportionately, those 
incarcerated were people of color. The rates of incarceration of people of color were incongruent 
to their rates of offenses and proportions of the nation’s population. Communities of color were 
deliberately targeted and people of color faced harsher punishments than white offenders who 
committed identical offenses. Even upon release, formerly incarcerated individuals face social 
restrictions and disenfranchisement, preventing them from freely and fully participating in society. 



 

 

The U.S. is still grappling with the ramifications of these policies today. These historical and 
political contexts lay the framework for the police brutality and desperate outcries from 
communities of color seen today, with blacks 3 times as likely to be killed by police than whites, 
and 1.3 times as likely to be unarmed when killed. Police brutality is not a new phenomenon, nor 
is it the sole contributor to the institutional racism infecting the criminal justice system. To 
effectively address these racial injustices, a massive overhaul and reformatting of the criminal 
justice system is needed, in which individuals, police, government officials, and policymakers alike 
work together toward establishing a society that upholds the value of all its citizens’ lives - not 
only in theory, but also in practice. 
 
______________________________________________________________________________ 
 
 

“By affording criminal suspects substantial constitutional rights in theory, the Supreme 
Court validates the results of the criminal justice system as fair. That formal fairness 
obscures the systemic concerns that ought to be raised by the fact that the prison 
population is overwhelmingly poor and disproportionately black” (Cole, 1999). 

 
Slavery has had a lasting, damaging impact on the African-American experience in the U.S. 
Modern law enforcement in the south originated from Slave Patrols, which primarily functioned 
to capture and return runaway slaves and instill terror to deter slave rebellions (Potter, n.d.). After 
slavery was abolished, new systems meant to control and exploit black bodies were immediately 
ushered in. Following the Civil War, the south was decimated, with fields being destroyed from 
fires, floods, and neglect during the war. Whites, who had established homes, businesses, and 
customs prior to the Civil War, were teetering on the brink of poverty. Newly freed blacks, who 
had no assets or foundation as citizens, were freed into very perilous economic conditions. In 
desperation, many newly freed blacks began stealing food from whites to get by. Historically, 
southern whites had already associated blacks with criminal behavior. Slaves routinely stole from 
their masters, deeming it recompensation for their exploitation or merely a “recycling” of the 
master’s property. Racist views of blacks’ biological inferiority caused many to accept such 
actions as “natural to the Negro” (Oshinsky, 1996). The difference now was that rather than an 
offense being perceived as committed against the slave owner, who would then privately punish 
the slave and move on, such crimes were now seen as offenses against the state. As such, it 
increasingly became law enforcement’s job to regulate the behaviors of former slaves (Oshinsky, 
1996). Additionally, numerous laws were passed that specifically targeted black, leading to tens 
of thousands of African Americans being “arbitrarily arrested” and “hit with outrageous fines,” 
leading to further arrests when they were unable to pay such extreme fines (Blackmon, 2012). 
Convictions against blacks rose, and the demographic composition of Southern jails and prisons 
changed rapidly. It what seemed to be overnight, “the jailhouse had become ‘a negro preserve’” 
(Oshinsky, 1996). Thus marked the beginning of racially targeted arrests and the disproportionate 



 

 

incarceration of people of color that persist today (Blain, 2020). The southern prison infrastructure 
was not designed to accommodate this influx of people. One state official observed “Emancipation 
will require a system of prisons,” citing that prisons were nearly at capacity prior to the end of 
slavery and blacks’ involvement in the criminal justice system (Oshinsky, 1996). The solution for 
these overwhelmed jails and prisons was convict leasing.  
 
Edmund Richardson, a southern businessman who had lost much of his fortune during the Civil 
War, struck a deal with Mississippi's federal officials. He convinced them to ease the burden of 
the jails and prisons by leasing some of the convicts, who were overwhelmingly former slaves, to 
him, as he needed cheap labor to work his land. Richardson assured authorities he would feed, 
clothe, protect, and treat them well. Not only did officials agree, they even paid him $18,000 
annually for the maintenance and transportation of the inmates. In addition to this stipend, 
Richardson pocketed all the profits earned off the grueling, free labor of the convicts. Richardson’s 
bargain marked the beginning of an era of convict leasing, during which “a generation of prisoners 
would suffer and die under conditions far worse than anything they had ever experienced as slaves” 
(Oshinsky, 1996). As convict leasing expanded after reconstruction officials left the south, 
southern government officials began leasing out falsely incarcerated blacks to local businessmen, 
farmers, and numerous corporations, including U.S. Steel, who were looking for a cheap and 
plentiful labor supply. Freed from slavery, black Americans found themselves entangled in a 
neoslavery system, where they were repeatedly bought, sold, and tortured with beatings and 
grueling physical labor, doing “the bidding of white masters for decades after the official abolition 
of American slavery” (Blackmon, 2012). Individuals who were convict leased were racially 
segregated, with black convicts doing the “nigger work,” dangerous, labor-intensive work in coal 
mines, sawmills, cotton fields, swamplands, and railroad camps. Reports of the farming conditions 
blatantly lied and casually mentioned the deaths of dozens from gunshot wounds and disease. 
Meanwhile, southern government treasuries generated millions of dollars, once again orienting the 
southern economy around free black labor (Blackmon, 2012). Ultimately, convict leasing “was a 
system that pitted rich people against poor people, whites against blacks, and ex-masters against 
former slaves. Its profits would be widely resented and narrowly shared” (Oshinsky, 1996). As the 
prisons and convict leasing systems filled with black bodies who had typically committed minor, 
often arbitrary crimes, white Democrats rallied around white supremacism, fear, and outright 
violence to suffocate the newfound rights of blacks and regain political control. They “launched 
an ‘indiscriminate assault on blacks,’” killing dozens “in broad daylight, without the slightest 
hesitation of disguise,” since “white opinion strongly supported these crimes” (Oshinsky, 1996).  
 
In the north, the genesis of the modern police force emerged in the 1830s in response to disorder 
as a means of social control, particularly those with economic power. “Disorder” is not to be 
confused with “crime.” There is little evidence to suggest crime was spiking during this time. 
Rather, it was economic interests that drove the creation of a contemporary, public police force. 
Urbanization and inequality were on the rise, with factory workers heavily exploited and exposed 



 

 

to inhumane working conditions and compensation. Unrest within the working populace catalyzed 
the creation of “an organized, centralized body of men...legally authorized to use force and 
maintain order, it also provided the illusion that this order was being maintained under the rule of 
law, not at the whim of those with economic power” (Potter, n.d.). These departments were 
“notoriously corrupt and flagrantly brutal,” pawns of local politicians and routinely participated in 
ballot-box-stuffing, vote-buying, and strike-breaking. Some historians have gone so far as to refer 
to these early police departments as “delegated vigilantes” that used “overwhelming force against 
‘dangerous classes’ as a means of deterring criminality” (Potter, n.d.).  
 
Even after the 14th amendment was passed and afforded blacks equal protection and citizenship 
privileges, Jim Crow laws swept the nation, restricting these rights. They were passed on the untrue 
premise of facilities being “separate but equal.” Noncompliance to Jim Crow laws was responded 
to with police brutality and vicious violence by white vigilante groups that police turned a blind 
eye to. More disturbing is that racial terror lynching, often facilitated by police, was used as a 
vehicle to enforce and ensure racial segregation and Jim Crow laws. In May 1866, white Memphis 
police officers began firing into a crowd of black men, women, and children. The events 
culminated in white mobs ransacking black neighborhoods, seeking to kill and drive out all black 
people from the city. After three days of violence, 46 blacks were killed, 91 houses, four churches, 
and twelve schools were burned down. Additionally, at least five women were raped and many 
blacks permanently fled (Equal Justice Initiative, 2017). Then, less than three months later in New 
Orleans, black men attempted to attend a state constitutional convention to discuss furthering 
voting rights and the eliminating Black Codes. There was a confrontation between black supporters 
and white opponents in the streets, and the white mob started indiscriminately shooting blacks, 
convention supporters and bystanders alike. White police officers did not defend the black victims, 
but instead participated in the attacks, using various weapons to arrest and kill several blacks. 
Ultimately, there were 48 black casualties and 200 wounded. Lynchings, often organized, claimed 
the lives of thousands of African-Americans. Often, they were public spectacles, in which 
thousands of white spectators came to watch victims be tortured, dismembered, whipped, and 
burned before ultimately being killed (Equal Justice Initiative, 2017). 
 



 

 

 
A 1919 newspaper announcing a planned, public spectacle lynching  

(National Archives via the Equal Justice Initiative, 2017). 
 

 
Spectators smile and pose for the camera after witnessing a lynching  

(James Allen et al., via the Equal Justice Initiative, 2017). 



 

 

 
Mob members pose for a photo after storming into the local jail to capture, brutally beat, and 
lynch Tom Shipp and Abe Smith, pictured here hanging by the lynch ropes (Madison, 2011). 

 
The eventual decline in lynchings coincided with an increase in capital punishment. In the early 
20th century, lynching became less favorable due to the bad press it received. This led to a 
rebranding of lynching as capital punishment, which provided the appearance of fair court 
proceedings while still “satisfying the lust for revenge” from vigilante groups. In 1915, court-
ordered executions exceeded lynchings in the south. Defendants soon learned that receiving a trial 
did little to provide equitable treatment or change the ultimate outcome. Public executions 
remained legal in southern states until 1938. The “legacy of lynching” lives on in capital 
punishment. This is illustrated by the fact that they continue to disproportionately impact people 
of color, and executions remained open to the public, long after the practice was formerly illegal. 
White mobs would demand that convicts were publicly executed, and many were successful. For 
example, in 1902, public executions were banned, yet the judge still promised a public execution 
to mollify the crowd. This, however, wasn’t enough to satiate the crowd. After the execution date 
was postponed, the crowd threatened, “we’ll hang him before sundown, governor or no governor.” 
The government chose to appease the crowd by expediting the execution date and allowing for a 
public hanging. They then commended themselves on the “avoided” lynching (Equal Justice 
Initiative, 2017).  
 
 



 

 

 

  
The public hanging of James Keaton in Columbus, Mississippi in 1934  

(University of North Carolina at Chapel Hill via the Equal Justice Initiative, 2017). 
 
Simple statistical analysis quantifies this racial targeting. Between 1910 and 1950, African 
Americans represented only 22 percent of the South’s general population, but 75 percent of 
individuals executed. There was a strong litigation effort to challenge the constitutionality of the 
death penalty in the 1940s and 1950s. In Furman v Georgia (1972), The United States Supreme 
Court struck down Georgia’s death penalty, arguing it “too closely resembled ‘self-help, vigilante 
justice and lynch law’” and that the only basis for the decision to execute Georgia’s death row 
inmates was “the constitutionally impermissible basis of race” (Equal Justice Initiative, 2017).  
Unfortunately, public hysteria following the decision led Georgia to propose a new capital 
punishment statute that was upheld under the pretense that it was “needed to prevent vigilante 
violence” (Equal Justice Initiative, 2017). In other words, the court recognized that if the state 
didn’t legally lynch convicts under the guise of capital punishment, the public would illegally 
lynch black people, which doesn’t seem like a legally sound solution to racially driven vigilante 
violence. Similarly, in 1987, the Supreme Court acknowledged in McCleskey v. Kemp that 
prosecutors were 4 times as likely to pursue the death penalty when the victim was white rather 
than black. However, they dismissed racial sentencing bias as “an inevitable part of our criminal 
justice system,” and since there was supposedly nothing that could be done about that, they upheld 
McCleskey’s death sentence (Equal Justice Initiative, 2017).  
 



 

 

The reverberations of racial terror lynchings are still being felt, as they took place  
“in communities where African Americans today remain marginalized, 
disproportionately poor, overrepresented in prisons and jails, and underrepresented in 
decision-making roles in the criminal justice system—the institution most directly 
implicated in facilitating lynching and failing to protect black Americans from racial 
violence” (Equal Justice Initiative, 2017). 
 

These disparities persist today, as 42 percent of death row inmates are black, despite constituting 
only 13 percent of the U.S. population. The race of both the victim and defendant impact the 
outcome of capital cases (Equal Justice Initiative, 2017). Recent studies show that the probability 
of being sentenced to death in Louisiana is 97 percent higher for defendants whose victims were 
white as opposed to black. Other studies in California and North Carolina revealed that the odds 
of receiving the death penalty were at least 3 times higher if the victim was white. Similarly, a 
study in Washington indicated that the state is 3 times more likely to suggest the death penalty for 
black defendants than white defendants facing similar charges (Death Penalty Information Center, 
2020). Moreover, the juries in charge of determining the outcomes of capital cases are 
overwhelmingly white, with ample evidence of illegal, racial discrimination in jury selection. This 
is particularly true in southern states. In Houston County, Alabama, for instance, “prosecutors have 
excluded 80 percent of qualified African Americans from juries in death penalty cases” (Equal 
Justice Initiative, 2017). Additional remnants of lynching’s legacy in capital punishment are 
evidenced by the fact that executions remain semi-public spectacles. In fact, volunteers with no 
connections to the crime are considered “public eye witnesses” and a “legal necessity” in many 
states (Evans, 2017).  
 

 
A political cartoon depicting the racially disparate outcomes of U.S. capital punishment 

(Doug Marlette, via the Equal Justice Initiative, 2017). 
 



 

 

Some argue that capital punishment is not about race, but is a prosecutorial tool that is needed to 
deter crime. However, such claims are unfounded. A 30-year study of the FBI Uniform Crime 
Report’s homicide data revealed that the south, which represents 80 percent of all executions in 
the U.S., has also consistently had the highest murder rate. Conversely, the northeast, which 
accounts for merely 0.5 percent of executions, has consistently had the lowest murder rate. This 
study demonstrates that the death penalty does not deter crime. Further, 88 percent of leading 
academic criminologists reject the claim that capital punishment serves as a deterrent to murder 
(Death Penalty Information Center, 2020). This information, coupled with the abandonment of the 
death penalty by the rest of the western world, it calls to question the true, underlying reason why 
the United States is still clinging to this archaic policy. 
 

 
A visual, international perspective on the persistence of capital punishment  

(OpenStreetMap Contributors, CARTO, and TelegraphTravelMaps via Smith, 2018).  
 

“Once again, in response to a major disruption in the prevailing racial order—this time 
the civil rights gains of the 1960s—a new system of racialized social control was created 
by exploiting the vulnerabilities and racial resentments of poor and working-class 
whites” (Alexander, 2012).  

 



 

 

Just as lynchings were part of the backlash to the abolition of slavery and capital punishment was 
the backlash to lynchings becoming disfavored, there was also backlash to the Civil Rights 
Movement, which manifested in the “War on Crime” and the “War on Drugs.” Opponents of the 
Civil Rights Movement and desegregation strategically painted civil disobedience as criminal and 
advocated for law and order. These policies were inextricably linked to race. Despite law and order 
rhetoric failing to prevent the passage of Civil Rights legislation, it succeeded in its appeal to poor, 
working class voters who were proponents of segregation and most impacted by civil rights 
policies that placed them on an equal playing field with blacks. Unfortunately, there was a 
simultaneous rise in crime in the 1960s that seemed to give merit to these claims. In actuality, the 
baby boomers who were at that time within the 15-24 age bracket, likely contributed to this rise in 
crime, as this age group historically accounts for the most crimes (Alexander, 2012).  
 
The promotion of rhetoric that “black culture” bred poverty and crime ultimately led President 
Johnson to declare a “war on crime” and a “war on poverty.” Johnson is credited for militarizing 
local police forces with federal weapons and resources and ramping up police presence in 
predominantly poor communities of color (Flamm, 2015). These initiatives worked in tandem, 
pairing law enforcement with social workers, aiming to target crime and poverty simultaneously. 
While ambivalent in appearance, conservative pressure to be tough on crime led to punitive 
implementation. Target communities were saturated with surveillance and police presence, leading 
to the “criminaliz[ation] of generations of low-income black Americans” (Hinton, 2016). 
Moreover, the militarization of police violates The Posse Comitatus Act of 1878, which forbade 
the armed forces from performing the duties of civilian police (Cooper, 2015).  
 
Then in June of 1971, President Nixon declared drug abuse “public enemy number one” and 
officially launched a war to end substance abuse (History.com Editors, 2019). While on the surface 
this may sound like a commendable public health and safety initiative, closer examination reveals 
not only negative unintended consequences, but a premeditated attack on people of color for 
personal gain. Nixon promoted strict, mandatory prison sentencing for drug crimes and launched 
the Drug Enforcement Administration in 1973. His decisions have had long lasting, cascading 
effects on current drug policies and law enforcement. At its inception, the DEA had a budget of 
less than $75 million. Today, its budget has skyrocketed to $2.03 billion. Moreover, Nixon’s true 
intentions were exposed during interviews with John Ehrlichman, his Domestic Policy Chief.  
 
Ehrlichman revealed that Nixon was feeling pressure from his opponents, who were, according to 
him, “the antiwar left and black people” (History.com Editors, 2019). To subdue these criticisms, 
Nixon launched an attack on these groups, under the guise of “The War on Drugs.”  
 

“We knew we couldn’t make it illegal to be either against the war or black, but by getting 
the public to associate the hippies with marijuana and blacks with heroin, and then 
criminalizing both heavily, we could disrupt those communities. We could arrest their 



 

 

leaders, raid their homes, break up their meetings, and vilify them night after night on 
the evening news. Did we know we were lying about the drugs? Of course, we did.”  

     - John Ehrlichman, President Nixon’s Domestic Policy Chief 
 
His war was certainly successful in achieving the goal of disrupting and marginalizing these 
communities. The administration’s “coded antiblack rhetoric” also reshaped the political parties, 
generating newfound support for the Republicans, as low income whites, angered by civil rights 
reforms that placed them on an equal playing field with blacks, flocked to the Republican party 
(Alexander, 2012). 
 
President Reagan continued this barrage, and expanded its efforts. Despite the fact that less than 2 
percent of Americans viewed drugs as the country’s most important issue, Reagan announced his 
own “War on Drugs.” His true focus was on race issues, and cracking down on “the undeserving,” 
which were of public concern. The federal budget was immediately realigned, with anti-drug 
funding skyrocketing from $8 million to $95 million, while drug treatment, prevention, and 
education funding was slashed. For example, federal allocations to the National Institute on Drug 
Abuse were cut from $274 million to $57 million between 1981 and 1984, while the Department 
of Education’s antidrug funds were reduced from $14 million to $3 million (Alexander, 2012).  
 
When the crack crisis broke out in 1985, Reagan jumped on the opportunity to exploit and 
publicize the crisis to garner political support for his War on Drugs. The media portrayed black 
women as “crack whores” and “welfare queens” who had “crack babies” and black men as 
“gangbangers” and “predators,” contributing to the notion of an “inferior and criminal subculture” 
(Alexander, 2012). This propaganda led Congress to pass a $2 billion anti-drug campaign in 1986 
that mandated military participation, allowed capital punishment for some drug crimes, and 
allowed some illegally obtained evidence to be admitted to court in drug trials. They also passed 
the Anti-Drug Abuse Act of 1986, which included mandatory minimums for cocaine distribution, 
including a much harsher punishment for the distribution of crack cocaine, which was associated 
with black users, compared to powder cocaine, which was associated with white users (Alexander, 
2012). In fact, there was a 100:1 sentencing disparity between crack and powder cocaine 
distribution. The distribution of 5 grams of crack cocaine carries a mandatory minimum of 5 years 
in prison, whereas with powdered cocaine, an offender would have to be distributing 500 grams 
of cocaine to get the same 5-year minimum. Prior to the enactment of mandatory minimums for 
crack cocaine offenses, African Americans faced federal drug sentences at a rate 11 percent higher 
than whites. Four years after its enactment, federal drug sentences for African Americans were 49 
percent higher than whites. These disparities also do not reflect actual cocaine usage of blacks and 
whites. In 2003, 66 percent of crack cocaine users were white or Hispanic. Yet only 7.8 percent 
crack defendants were white and over 80 percent were black. Furthermore, “there is no medical or 
penological reason” for this disparity, as crack and powdered cocaine are essentially identical on 
a chemical level (Vagins & McCurdy, 2006). While this ratio was adjusted in 2010 to 18:1, it is 



 

 

still insufficient. Crack and powdered cocaine are simply two forms of the same drug, so the only 
truly “fair” ratio is 1:1. The new 18:1 ratio indicates that policymakers are still clinging to 
illegitimate and discredited assumptions about crack cocaine that were founded in racial biases 
(American Civil Liberties Union, n.d.).  
 
In 1988 Congress doubled down on its anti-drug legislation, allowing tenants to be evicted if any 
drug-related criminal activity occurs on or near the property. Additionally, the use of the death 
penalty for drug-related offenses was broadened and even harsher, unprecedented mandatory 
minimums for drug offenses were imposed. Now, even first-time offenders would face a 
mandatory minimum of five years for cocaine possession, even if there was no evidence of an 
intent to sell (Alexander, 2012).  
 
The impact of these racially biased mandatory minimum sentences was devastating on the black 
community. Although anti-drug policies were framed with race-neutral language, in many states, 
90 percent of those imprisoned for drug offenses were black or Latinx (Alexander, 2012). 
Moreover, from 1994 to 2003, the average time black drug offenders served in prison increased 
by 77 percent while white drug offenders saw a 28 percent increase.  
 

Ultimately, African Americans received sentences for nonviolent crimes that were nearly 
as long as the sentences whites received for violent crimes.  

 
On average, blacks spend 58.7 months in prison for nonviolent drug offenses while whites receive 
approximately 61.7 months for violent offenses (Vagins & McCurdy, 2006). Further, prosecutors 
are twice as likely to pursue mandatory minimum sentences for black defendants as opposed to 
white defendants charged with the same offense (Drug Policy Alliance, n.d.).  
 
With the popularity of the anti-crime and anti-drug movements among poor whites who felt 
threatened by racial reforms, Republicans and Democrats alike worked to appeal to this voting 
group seen as swing voters, advertising new and improved, stricter anti-drug and anti-crime 
policies. By 1991, the number of people incarcerated in the United States was “unprecedented in 
world history,” with “one fourth of young African American men...under the control of the 
criminal justice system” (Alexander, 2012). Despite the incredulous ramifications of these 
initiatives, there was no indication that politicians on either side of the aisle were going to slow 
the pace of mass incarceration. On the contrary, Bill Clinton maintained he was going to be tougher 
on crime than any Republican. Perhaps this was true, as his policies “resulted in the largest 
increases in federal and state prison inmates of any president in American history” (Alexander, 
2012). Clinton promoted the “three strikes and you're out law,” which required life sentences be 
imposed on three-time offenders. Additionally, it created numerous new capital crimes at the 
federal level and allocated over $16 billion for state prisons and the expansion of state and local 
police departments (Alexander, 2012). Moreover, Clinton helped reinstate the 100:1 sentencing 



 

 

disparity for crack and powder cocaine, perpetuating the discriminatory incarceration of black 
people (Frank, 2016).  
 
Clinton has also been credited with “more than any other president—creat[ing] the current racial 
undercaste” by dismantling the existing welfare system and replacing it with a heavily restricted 
version that included a lifetime maximum of five years on welfare assistance, as well as a lifetime 
ban on welfare and food stamps eligibility for anyone with a felony drug conviction, even if it was 
simply marijuana possession. He also made it difficult for individuals with a criminal history to 
receive public housing, which, given who was targeted by anti-crime and drug policies, 
disproportionately impacted people of color (Alexander, 2012).  
 
New York’s black citizens have not been spared from these draconian drug laws. About 11,000 
people remain behind bars for drug offenses in New York, accounting for 20 percent of the state’s 
incarcerated population. Of these individuals, 80 percent have been convicted of a violent felony 
and 66 percent have never been to prison prior to their drug offense. Despite approximately 
equivalent rates of drug use and distribution across racial groups, and black and Latinx individuals 
representing only 33 percent of the state’s population, they account for 90 percent of those 
incarcerated for drug felonies (Drug Policy Alliance, n.d.). 
 
Coinciding with these federal “law and order” efforts were numerous “Stop and Frisk” policing 
policies. “Stop and Frisk” was most notorious in New York City. “Stop and Frisk” authorized 
police officers to stop, question, and search citizens on the vague basis of “reasonable  suspicion.” 
Data reveal that such policies involve racial targeting. For instance, Latinx and black people 
accounted for 50 percent of NYC’s total population, but 84 percent of the stops made under the 
policy. This is despite the fact that whites stopped and frisked by police were 50 percent more 
likely to have a weapon and 33 percent more likely to have contraband than blacks (Thompson, 
2013). Moreover, nearly 90 percent of those stopped were completely innocent (NYCLU, n.d.). 
Ultimately, NYC’s stop and frisk policy was ruled unconstitutional, as it violated the 4th 
Amendment, which prohibits “unreasonable searches and seizures” (Thompson, 2013). 
 
The rationale behind these encounters persists in traffic stops. Although police officers are less 
likely to find contraband when searching black drivers compared to white drivers, blacks and 
Hispanics are 3 times as likely to be searched and twice as likely to be arrested than whites. 
Moreover, black drivers are more likely to be stopped for “investigatory” reasons, used to 
investigate “suspicious” drivers, rather than “traffic-safety stops” that react to traffic violations 
(The Sentencing Project, 2018).  
 

Law and order rhetoric began with staunch segregationists, yet in a matter of twenty 
years, it came to dominate mainstream politics. At the turn of the century, 2 million 
people were incarcerated, with millions of others suffering legalized discrimination in 



 

 

employment, housing, education, and voting rights following entanglement in the 
criminal justice system, in a way that eerily resembled the Jim Crow era.  

 
These draconian law and order policies have inflated the United States incarcerated population, 
earning it the title of the largest criminal justice system in the world. Despite accounting for less 
than 5 percent of the world’s population, nearly 1 out of 4 people in prison worldwide reside in 
the U.S. (Gorman, 2014). Black people are disproportionately affected by the U.S. carceral state. 
Blacks are nearly 6 times as likely to be incarcerated than whites, and 10 times the rate of whites 
in five states (Nellis, 2016; The Sentencing Project, 2018). This means one in every three black 
boys born can expect to be imprisoned at some point in his life. Even as children, blacks are 
overrepresented in the criminal justice system. Black youth account for 35 percent of juvenile 
arrests despite their proportion of the youth population being less than half that. (The Sentencing 
Project, 2018).  
 
These disparate outcomes begin with the historically rooted misconception that blacks are 
disproportionately violent, leading to an increased police presence in black communities and 
higher levels of police contact with blacks. While this is largely due to racial bias, young black 
men are most likely to be the perpetrators of gun homicides. They are also, however, most likely 
to be the victims. Contrary to commonly held notions that this is indicative of an innate violent 
streak in black men, research indicates that many of these young men “suffer from a condition 
similar to PTSD, brought on by repeated exposure to violence, extreme poverty, high 
unemployment, drug and alcohol abuse and other social ills that create a sense of hopelessness” 
(Carswell, 2020). The black community has been tirelessly fighting violent crime, with 72 percent 
of African Americans valuing gun control over gun ownership as an avenue for reducing the gun 
homicide rate in their community (Carswell, 2020). Furthermore, this prevalence does not 
undermine the racial discrimination of the criminal justice system, nor does it justify or minimize 
the racial violence blacks endure at the hands of police and white vigilante groups. Rather, it 
underscores the need for comprehensive public policy that amends the broken, racially biased 
systems that black Americans operate within on a daily basis. Also, blacks are notably not more 
likely to use drugs than whites, so “black-on-black” crime rhetoric cannot be used in conversations 
surrounding drug offenses (The Sentencing Project, 2018).  
  

“People of color experience discrimination at every stage of the criminal justice system 
and are more likely to be stopped, searched, arrested, convicted, harshly sentenced and 
saddled with a lifelong criminal record” (Drug Policy Alliance, n.d.).  

  
The criminal justice system even affects the lives of those who have not been convicted of a crime. 
Over 555,000 people in jail have not yet been convicted of a crime. An inability to pay bail fuels 
this statistic (Sawyer & Wagner, 2020). Money bond is required for 70 percent of pretrial releases 
and is particularly difficult for low income individuals, who are disproportionately people of color, 



 

 

to pay (The Sentencing Project, 2018). The median bail amount is $10,000 for felonies, which is 
the equivalent of eight months of income for the average detained person that’s unable to post bail 
(Sawyer & Wagner, 2020). Additionally, people of color are often presumed to be higher safety 
and flight risks, and thus have 35 percent higher bail amounts set for them compared to whites and 
are more likely to be denied bail (The Sentencing Project, 2018; Pretrial Justice Institute, 2018). 
 
Being unable to afford bail is more than an inconvenience. People who can’t post bail and have to 
await trial are more likely to lose their jobs, accept unfavorable plea deals, be sentenced to prison, 
and receive longer sentences (The Sentencing Project, 2018). Unconvicted of a crime but unable 
to post bail, these individuals are often denied their constitutional right to a speedy trial, subjected 
to trial wait times that last several months, and sometimes, several years (Sauchelli & Rosenberg, 
2015). 
 
While incarceration has a greater impact on the male population, that is not to say that women 
aren’t affected, nor are they immune to racial discrimination. Women of color are also 
disproportionately represented in the U.S. carceral system, and are particularly impacted by the 
inability to pay bail and are detained in jail without convictions. This is further detrimental to 
communities of color as women are generally the primary caregivers to children and other 
dependents. Even more concerning is that the number of women arrested for drug crimes has 
increased by 34 percent since the onset of the opioid crisis (Jones, 2020).  
 
Discretion in parole decisions also opens the door for racial bias. This is especially true since 
guards, who have their own sets of biases, have generous amounts of discretion in disciplining 
inmates, and disciplinary records and prison conduct are major determining factors in parole 
decisions. A 2016 study out of Yale University that examined solitary confinement in 45 states 
found that across the board, guards were more likely to place black inmates in solitary confinement 
than white inmates (Balko, 2020). If able to make parole, black parolees are more likely to have 
their probation revoked than white parolees that demonstrated comparable behaviors (The 
Sentencing Project, 2018). 
 
Since on the surface, criminal law is color-blind and class-blind, it has been difficult to address the 
inherent inequities of the criminal justice system. In theory, everyone is afforded constitutional 
rights, so the Supreme Court has upheld the results of the system as fair. This “formal fairness” 
permits and masks the system’s entrenched discrimination that has led to a prison population that 
is overwhelmingly poor and black (The Sentencing Project, 2018). 
 
Even after serving out a prison sentence for a criminal offense, the criminal justice system 
continues to latch onto the lives of the formerly incarcerated. Crime is “disproportionately 
recidivistic in nature,” meaning those released from prison are likely to reoffend in the future, so 
“successful rehabilitation [is] the single most effective crime fighting measure” (Black, 2018). 



 

 

However, retribution is favored over rehabilitation, which is reflective in policies impacting 
formerly incarcerated individuals. Restrictions on rights following incarceration 
disproportionately affect African American men, as 1 in 3 have a felony conviction on their 
criminal records. Employment obstacles for people with criminal records are numerous and 
cumbersome (The Sentencing Project, 2018). Given implicit racial biases in the hiring process to 
begin with, blacks with criminal records face major hiring discrimination.  
 

In fact, “whites with criminal records receive more favorable treatment than blacks 
without criminal records” (Pager, 2008). 

 
People with criminal convictions also face discrimination in both the private and public housing 
markets and restrictions in welfare benefits. Such policies recriminalize these individuals and make 
it more difficult to successfully reintegrate into society. Moreover, in 2016, 6.1 million Americans 
were barred from voting because of a felony record, with blacks being disenfranchised due to 
felony records at a rate 4 times that of whites (The Sentencing Project, 2018). Even while 
incarcerated and only generating income from prison jobs that pay between 14 cents and $1.41 per 
hour on average, inmates are expected to pay taxes (Sawyer, 2017; Jackson-Arnautu, n.d.). Yet 
after serving time for their crime and reentering society, they are still blocked from exercising their 
right to vote. This is ironic considering the U.S. was founded on the important adage, no taxation 
without representation. Moreover, these meager prison job wages have actually been on the 
decline, with some southern states not paying anything at all for prison labor (Sawyer, 2017). 
These data beg the question of how these individuals are expected to reestablish themselves into 
society upon their release. It is no wonder the recidivism rate was a staggering 83 percent within 
9 years of release in 2018 (Rehabilitation Enables Dreams, n.d.). With swaths of people of color 
incarcerated or otherwise disenfranchised, they are largely left out of policy decisions and laws 
that disproportionately affect their communities. 
 
This is the historical context of the contemporary racial tensions and public outcry over police 
brutality we see today. This background is crucial in understanding the history of institutional 
racism in the U.S. and the breadth of the criminal justice system’s hold on Americans, particularly 
people of color. With this context in mind, perhaps statistics on police brutality come as less of a 
shock. 
 



 

 

 
These statistics are drawn from Mapping Police Violence (2020). 

 
Data collected between 2013 and 2019 indicate that black victims are 3 times more likely to be 
killed by police than whites, and 1.3 times more likely to be unarmed when killed than white 
victims. In some areas, police killings are so common that they exceed the U.S. murder rate. This 
is the case in 8 of the largest U.S. police departments. Unfortunately, despite public outrage, these 
trends do not seem to be on the decline, with more people being killed by police so far in 2020 
than during this time period in previous years. These disturbing statistics are compounded by the 
fact that 99 percent of police officers who killed people from 2013 to 2019 have not been charged 
with a crime, let alone convicted (Mapping Police Violence, 2020). 
 



 

 

 
Officer Derek Chauvin knelt on the neck of George Floyd for seven minutes and forty-six 
seconds, including nearly two minutes where Floyd was unconscious. Chauvin ultimately 

suffocated Floyd to death as he pleaded for his life gasping,  
“Please...I can’t breathe...don’t kill me”  

(Photo taken by Darnella Frazier via Oliveira & Dillon, 2020). 
 

 
Even amid the coronavirus pandemic, protestors took to the streets, unable to sit idly in the wake 

of yet another unarmed, black man killed by police  
(Photo taken by Getty Images via Shubber, 2020). 

 



 

 

 
The international community joined the U.S. in its demands for racial justice, with global chants 

of “black lives matter” and “I can’t breathe” heard around the world  
(Photos by Reuters and Getty Images vis Colarossi, 2020). 

 
In addition to racial biases, there is a “police culture” in which officers have an inflated perception 
of danger associated with their jobs relative to the actual danger they pose. While policing is by 
no means a ‘safe’ job, murders of police are not as widespread as the impression police training 
portrays. Since 1970, there has been a 90 percent decrease in “ambush killings” of police officers. 
In 2017, the Bureau of Labor Statistics reported approximately 13 deaths per 100,000 police 
officers. Comparatively, the on-the-job death rate of other occupations are much higher, with 24 
deaths per 100,000 for farmers, 26.9 deaths per 100,000 for truck drivers, and 34.9 deaths per 
100,000 for garbage collectors. Cops are consistently conditioned to fear for their lives, and this 
notion is reinforced by the job itself - after all, the cops aren’t called when things are running 
smoothly. This police culture, coupled with racial biases, contributes to the disproportionate rates 
that African Americans experience police brutality (Beauchamp, 2020).  
 
However, this does not overshadow the police officers who are fully committed to protecting and 
serving all members of society. Rather, it sheds light on a systemic issue that needs to be addressed, 
and the need for the officers truly seeking justice for all to step to the forefront as leaders in the 
movement for reform in the criminal justice system.  
  
While this historical overview and compilation of data paints a bleak picture of race relations and 
the treatment of people of color within the criminal justice system, this research is useful in 



 

 

informing activists and policymakers as they grapple with how to effectively address our flawed 
system. The intent of this report is not to place blame on any specific individuals or groups for the 
observed outcomes. As the history of our criminal justice system attests to, these racial 
misconceptions and disparate outcomes are the products of centuries of racial targeting and 
discrimination. It is not the sole responsibility of any one individual or group to address them, nor 
is there anyone exempt from social responsibility to amend these injustices.  
 
Individuals, policymakers, politicians, police officers, and public figures can, and should, 
contribute to the reformation of our broken justice system. We must work together to end the drug 
and crime wars, repealing mandatory minimums and equalizing the sentencing ratio for cocaine. 
We must adopt a public health approach to drug addiction, reallocating funds from militarized 
police departments to educational and treatment programs aimed at holistically reducing drug 
consumption. We must address the root causes of crime, including poverty, segregation, and other 
manifestations of systemic racism that continue to limit economic resources and opportunities for 
people of color. We must abolish inherently racist policies and practices that disproportionately 
impact people of color, including the death penalty. We must redesign our policing system, 
launching new training efforts focused on anti-racist, multicultural principles and practices that 
equip officers with de-escalation tactics and understandings of how to effectively interact with 
individuals with mental illnesses. We must hold police officers accountable for their actions when 
they kill, rather than protect, citizens. We must focus our efforts on rehabilitation rather than 
retribution, abolishing policies that continue to criminalize individuals long after they have 
completed their sentences and debts to society. And above all else, we must seek to humanize all 
members of our society, regardless of their race, income level, or involvement in the criminal 
justice system. We must continue these efforts until the innate dignity of each member of society 
is truly respected and valued - and is not only proclaimed in theory, but is reflected in all aspects 
of the criminal justice system and society at large. 
 
 
 
 
 
 
 
 


